BEFORE THE ILLINOIS COMMERCE COMMISSION

UNION PACIFIC RAILROAD COMPANY,

BOBIVE D
BERKELEY SCHOOL DISTRICT ) APR 1 0 2002 j'
NO. 87, COOK COUNTY, ILLINOIS ) s -
) {llinois Commerce Lommission
Petitioner, ) RAIL SAFETY SECTION
)
v ) 7 02-0035
)
)
)

Respondent.

COMPLAII\}T SEEKING THE APPROVAL OF THE ILLINOIS
COMMERCE COMMISSION TO CONDEMN RAILROAD PROPERTY

The Petitioner, Berkeley School District No. 87, Cook County, Hlinois, through its attorneys,
Scariano, Ellch, Himes and Petrarca, Chtd. brings this Complaint pursuant to Section 7-102 of the
Code of Civil Procedure, 735 I1.CS 5/7-102, and [llinois Commerce Commission Rule 200.170, 83
Ill. Admin. Code 200.170.

1. Respondent Union Pacific Railroad Company (hereinafter “Respondent”) has its
corporate real estate office located at 1800 Farnam Street, Omaha, Nebraska 69102. The registered
agents for Respondent on file with the Illinois Commerce Commission are CT Corporation System,
208 S. LaSalle Street, Chicago, Illinois 60604, Mack Shumate 101 N. Wacker Drive, Suite 1920,
Chicago, Illinois 60606, and Dave McKernan, 210 N. 13th Street, Room 1612, St. Louis, Missouri
63103-2388.

2. Petitioner Berkeley School District No. 87, Cook County, Illinois (hereinafter
“Petitioner”) is a public school district organized and operated in accordance with the [llinois School

Code, 105 ILCS 5/1-1 et seq.
DOCKETED



3. Petitioner has the authority to condemn land through eminent domain proceedings
under Section 16-6 of the Hlinois School Code, 105 I1.CS 5/16-6, and Article VII of the Code of
Civil Procedure, 735 ILCS 5/7-101 et seq.

4. Respondent is a Delaware corporation involved in the operation of railroads and
subject to the jurisdiction of and regulation by the Illinois Commerce Commission.

5. Respondent owns a strip of land 670 feet by 40 feet on the west side of Wolf Road
approximately 165 feet south of St. Charles Road in the Village of Berkeley, Cook County, Illinois
(hereinafter the “Property”) and legally described on Exhibit A.

6. There is no railroad track or railroad equipment located on the Property.

7. :" ThePetltl‘(zner cutrently has a lease from the Respondent to use the property.

8. 'I'hePetltloner has leased the Property from the Respondent or its predecessors since
1975. (See copy of current Lease of Property attached hereto as Exhibit B)

9. Respondent has offered to sell the Property to the Petitioner. (See copy of November
22, 1999 proposed Letter of Understanding attached hereto as Exhibit C).

10. - The Petitioner has used the Property for parking facilities for a school building
located on property adjacent to the Property and requires the Property for its continued use as a
parking lot.

11.  The Property has not been used for railroad purposes since at least 1975 and the
Respondent does not have any plans to use the property for railroad purposes.

12.  The Petitioners taking of the property through eminent domain will not affect any
railroad operations.

13.  Petitioner declines to accept notices via e-mail.
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WHEREFORE, Petitioner Berkeley School District No, 87, Cook County, Hlinois, requests
the Illinois Commerce Commission to approve the Petitioner’s condemnation through eminent

domain of the property described on Exhibit A,

Subscribed to and Sworn to

“OFFICIAL SEAL”

ELLEN M. McNULTY

Notary Public, State of IHlingis
My Gommiasion Expires Aug.22, 2006

ROBERT H. ELLCH
ALAN M. MULLINS
SCARIANO, ELLCH, HIMES AND PETRARCA, CHTD.
180 N. Stetson, Suite 3100
Two Prudential Plaza
Chicago, Ilinois 60601-6714
312/565-3100 ext. 240
Fax No. 312/565-0000
il-amulling er.Co
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THAT PART OF LOT ONE (1) IN THE NORTH HALF OF THE NORTHEAST
QUARTER OF SECTION SEVEN (7) TOWNSHIP THIRTY-NINE (39) NORTH
RANGE TWELVE (12) EAST OF THIRD PRINCIPAL MERIDIAN, CONVEYED TO
CHICAGO AND NORTHWESTERN RAILROAD PER DOCUMENT NUMBER
5034857, DESCRIBED AS COMMENCING AT THE POINT OF INTERSECTION OF
THE NORTH LINE OF SAID SECTION WITH WEST LINE OF WOLF ROAD
RUNNING THENCE WEST ON SAID NORTH LINE OF SECTION, SIX (6) FEET;
THENCE SOUTH THREE HUNDRED AND THIRTY (330) FEET; THENCE WEST
THIRTY-FOUR (34) FEET; THENCE SOUTH SIX HUNDRED AND SEVENTY (670)
FEET; THENCE EAST FORTY (40) FEET TO SAID WEST LINE OF HIGHWAY;
THENCE NORTH ALONG SAID WEST LINE OF HIGHWAY TO PLACE OF
COMMENCEMENT, ALL SITUATED IN THE COUNTY OF COOK, IN THE STATE
OF ILLINOIS.

EXHIBIT

A
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Folder: (1835-93
Audit'No: 179803

LEASE OF PROPERTY

THIS LEASE ("Lease") is entered into on the 27th day of July .19 98
between UNION PACIFIC RAILROAD COMPANY ("Lessor") and BOARD OF EDUCATION,
an Illinois municipal corporation, whose address is 5400 ST CHARLES ROAD, BERKELEY, IL

60163 ("Lessee").

IT IS AGREED BETWEEN THE PARTIES AS FOLLOWS:

Article ]. PREMISES; USE.

Lessor leases to Lessee and Lessee leases from Lessor the premises ("Premises”) at Berkeley,
IL. as shown on the print dated April 27, 1998, marked Exhibit A, hereto attached and made a part
hereof, subject to the provisions of this Lease and of Exhibit B attached hereto and made a part
hereof. The Premises may be used for driveway and parking and for no other purpose,

Article II. TERM.

The term of this Lease shall commence on July 1, 1998, and unless sooner terminated as
provided in this Lease, shall extend for one year; and thereafter, shall automatically be extended

from vear to year.
Article III. ~ RENT.

A, Lessee shall pay to Lessor, in advance. rent of One Thousand One Hundred Sixty
Dollars ($1,160.00) per month. The rent shall be increased by Three Percent (3%) annually,
cumulative and compounded.

B. Not more than once every Three (3) years, Lessor may redetermine the rent. In the
event Lessor does redetermine the rent, Lessor shall notify Lessee of such change.

Artcle IV.  SPECIAL PROVISION - INSURANCE

A. At all tumes during the term of this Lease, Lessee shall, at Lessee's sole cost and expense,
procure and maintain the following insurance coverage:

General Public Liability providing bodily injury, including death, personal injury and property
damage coverage with combined single limit of at least One Miilion Dollars ($1,000,000.00) per
occurrence and a general aggregate limit of at least One Million Dollars ($1,000,000.00). This
insurance shall provide Broad Form Contractual Liability covering the indemnity provisions
contained in this Agreement, severability of interests, and name Lessor as an additional insured. If
coverage Is purchased on a "claims-made" basis, it shall provide for at least a three (3) year extended
reporting or discovery period, which shail be invoked if insurance covering the time period of this

Agreement is canceled. CODED

EXHIBIT
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N B. Lessee shall furnish Lessor with certificate(s) of insurance evidencing the required coverage
and, upon request, a certified duplicate original of the policy. The insurance company issuing the
policy shall notify Lessor, in writing, of any material alteration including any change in the
retroactive date in any "claims-made” policies or substantial reduction of aggregate limits, or
cancellation at least thirty (30) days prior thereto. The insurance policy shall be written by a
reputable insurance company or companies acceptable to Lessor or with a current Best's Insurance
Guide Rating of B and Class VII or better. and which is authorized to transact business in the state

where the Premuises are located.

C. Lessee hereby waives its right of subrogation under the above insurance policy against Lessor
for payment made to or on behalf of employees of Lessee or its agents or for loss of its owned or
leased property or property under its care, custody and control while on or near the Premises or any
other property of Lessor. Lessee's insurance shall be primary with respect to any insurance carried

by Lessor.
Article V. SPECIAL PROVISION - CANCELLATION

Effective upon commencement of the term of this Lease, the Lease dated May 5, 1975,
identified as Audit No. 179803, together with any and all supplements and amendments, is canceled
and superseded by this Lease, except for any rights, obligations or liabilities arising under such prior
lease before cancellation, including any consent to conditional assignment, chattel agreement, or

consent to sublease.

IN WITNESS WHEREOF, the parties have executed this Lease as of the day and year first
herein written.

LNIOI\WAJLROAD COMPANY BOARD OF EDUCATION
Byv: , ’-;1'7 7 ‘V( - By: \ 2{((3} (Q—;@MZI

Director - Real Estate Title: Presiéént, Board of Education

NOTE: Cancels and supersedes Lease 1798035 dated May 3, 1975.
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EXHIBIT B

Sectien 1. IMEROVEMENTS .

No improvements placed upon the Pramises by Lesses shall become a part of the realty.

Sectien 2. RESERVATIONS AND PRIOR RIGHRS.

A. Lessor Tesarves to itself, ita agents and contractors, the right to enter the Premisecs
at such times as will not unressonably interfers with Lessee‘'s use of the Pramises.

reserves (i)} the exclusive right to parmit third party placement of advertising
and (ii) the right to construct, maintain and operate new and existing

without limitation, trackage, fences, communication facilities, roadways and
across oy under the Premises, and to grant to others such righta, provided that

B. Lesscr
signs on the Premises,
facilities i{including,
utilities) upon, over,
Lasses's uUse of the Pramises is not intarfered with unreasonably.

c. Thiz Lease is made subject to all ocutstanding rights, whether or not of record.
Lossor reserves the right to renev such cutstanding rights.

Section 3. PAYMENT OF RENT.

Rent (which includes the annual rent and all other amounts to be paid by Lesses under this
Laase) shall be paid in lawful amoney of the United States of America, at such place as shall be
designated by the Lessor, and without offast or deduction.

Section 4. TAXES AMD ASIESSMENTS .

A. Lassee shall pay, prior to delinquency, all taxes levied during the life of this Lease
on all parsonal property and improvements on the Premjises not balonging to Lessor. If such taXxes are
prid by Lessor, either separately or as a part of the levy on lLessor's real property, Lesses shall
reimburse Lessor in full within thirty (3¢} days after rendition of Lessor‘s bill.

B. ‘12 the Pramisas are spscially assessed for public improvaments, the annual rent will
be automatically increassd by 12% of the full assessment amount.

Saction 5. WATER RIGHTS.

Thix Lease does not include any right to the use of water under any watar right of Lassor, or
to establish any water rights except in the name cf Lessor.

Section &. CARE AND USE oF pREMISES.

A Lesses shall use reasonable care and cautioh against damage or destruction to the
Pramises. Lessee shall not use or permit the use of the Premises for any unlawful purpose, maintain
any nuisance, permit any wasts, or uss the Pramises in any ¥ay that creates a hazard to persons or
propexty. Lessee ahall keep the Premises in a sate, Neat, clean and presentable condition, and in
goed condition and repair., Lesses shnll keep the sidewalks and public ways on the Premises, and the
walkways appurtenant to any railroad spur track(s) on or serving the Premises, free and clear from any
substance which might create a hazard and all water flov shall be directed away from the tracks of the
Lessor.

B. Lensee shall not permit any aign on the Premises, except signs relating to Lessee's

business.

c, If any improvement on the Premises not belonging to Lessor is damaged or destroyed by
fire or other casualcy, lLassee shall, within thirty (30) days after such casualty, remove all debris
resulting therefrom. If Lesses fails to do so, Lessor may ramove such debris, and Lessee agrees to
reimburss Lessor for all expenses incurred within thirty (30) days after rendition of Lessorts bill.

p. Lessas shall comply with all governmental laws, ordinances, rules, ragulations and
orders relating to Lessee's use of the Promisaes.

Section 7.

A. Without the prior written consent of Lassor, Lesses shall not use or parmit the ume of
the Premises for the generaticn, use, treatment, manufacture, preduction, starage or recycling of any
Hazardous Substances, except that Lesses may use {i) small quantities of common chemicals such as
adhesives, lubricants and cleaning fluida in order to conduct business at the Premises and (ii) other
Hazardous Substances, other than hazardous wastes as defined in the Reaource Conmservation and Recovery
Act, 42 U.3.C. 55 6901, et ssq., as amended (“RCRA™), that are hecessary for the conduct of Lesscc‘'s
business at the Premises anm specified in Article I. The conaent of Lessor may be withheld by Leasor
for any reason whatsoever, and may be subject to conditions in addition te those smet forth balow. It

Page 1 of 4
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ahall be the sole rasponsibility of Lemseoe to determine whether or not & contemplated use of the
Premises is a Hazardous Substance use.

B. In po event shall Lessea (i) release, discharge or disposs of any Hazardous
Substances, {ii) bring amny hazardous wastes as defined in RCRA onto the Fremises, (iii) install or use
on the Premises any undexground satorags tanks, or {iv) stors any Hazardous Substances within one
hundred fest (100') of the centar line of any main track.

c. If Lasseo uses or pormits the use of the Premises for a Hazardous Substance use, with
or without Lessor's consent, Lessee shall furnish to Lassor copies of all permits, ideatification
oumbers and notices issued by govarnmental agencies in commection with such Hazardous Substance use,
togethor with such other infozmation oz the Bazardous Jubstance use as may be roguested by Lessor.
rsquested by Lessor, Lessee shall cause to be performed an envirenmental assessment of the Promises
upon termination of the Lease and shall furnish Lesser a copy ©f such raport, At Lessss‘'s sole cost

- and expense.

xr

D. Without limitation of the provisions of Jaction 12 of this Exhibit B, Lessea shall be
responsible for all damages, lossas, costd, expensas, claims, fines and pepalties related in any
manner to any Hazardsus Substance use of the Pramises (or any property in proximity to the Premisaes)
during the term of this Lease or. if longer, during Lessee's cccupancy of the Promises, regardlass of
Leasor's consent to such use, or any negligence, misconduct or strict liability of any Indemnified
Party (as defined in Sectien 12), and including, without limitation, (i) any diminution in the value
of the Premises and/or any adjacent property 6f any of the Indemnified Parties, and {ii) the cost and
axpense of clean-up, restoration. containment, remediation, decontamination, removal, investigation,
monitoring, closure or post-closure. Notwithatanding the foregoing, Lessee shall not be responzible
for Hazardous Substances (i) existing on, in or under the Premises prior to the earlier to occur of
the commencement of the term of the Laase or Lesses's taking occupancy of the Premises, or {ii)
migrating from adjacent proparty not controlled by Lessee, or (iii)} placed on, in or under the
Premises by any of the Indemnified Parties; sxcept whera the Hazardous Substance is discovered by, or
the contamination is exacerbated by, any excavation or investigation undercaken by or at the behest of
Leassea. Lessec shall have the burden of proving by a preponderance of the evidence that any
axceptions of the foregoing to Lessea's responsibility for Haxardous Subetances applies.

E. In addition to the other rights and remedies of Lessor under this Lease or as may be
provided by law, if Lessor reascoably dotermines that the Premises may have been used during the term
of this Lease or any prior lease with Lessee for all or any portion of the Premisas, or are being used
for any Eazardous Substance use, with or without Lassor's conseat thersto, and that a releass or other
contanination may have occurrad, Lessor may, at its election and at any time during the life of this
Leasea or thereafter (i) cause the Premises and/or any adjacent pramises of Lessor to be teasted,
investigated, or monitored for the presence of any Hazardous Substance, (ii) cause any Hazardous
Substance to be removed from the Pramises and any adjacent lands of Lessor, (iii) cause to be
performed any restoration of the Pranises and any adjacent lands of Lessor, and (iv) cause to be
performed any remediation of, or response to, the environmental condition of the Premises and the
adjacent lands of Lessor, as Landlord ressonably may deem necossary or desirable, and the cost and
axpenses tharecf shall be reimbursed by Lessee to Lessor within thirty (30) days after rendition of
Lessor's bill. In addition, Lessor may, at its election, require Lesses, at Lesses'zs sole cost and
expense, to perforz such work, in which event, Lessee shall promptly commence to perform and
thereaftar diligently prosecuts to completion such work, using one or more cCORtCactors and a
supervising consulting enginear approvsd in advance by Lassor. B

F. Por putposos of this Section 7, the term “Hazardous Jubstance® shall mean (i) those
substances included within the definitions of *hazardous substance®, *pollutant®, “"contaminant®, or
“hazardous vaste®, in the Comprehensive Environmantal Response, Compensation and Liability Act of
1960, 42 U.3.C. §§ 9601, et seq., s amended or in RCRA, the regulations promulgated pursuant to
either such Act, or state laws and regulaticns similar to or promulgated pursuant to either such Act,
(ii) any material, waste or sgubstance which is {A) petrolews, (B) asbestos, (C) flammable or
explosive, or {D) radioactive; and (iii} such other substances, matarials and wastes which are or
become regulatad or classified as bazardous or toxic under federal, state or local law.

Saction 8. OIILITIES.

A, Lessee will arrangs and pay for all utilitiaes and services supplied to the Premises or
to Lessea. :

B. A1l utilities and sezvices will be separately metared to Leases. If not separately

metered, Lessee shall pay its proportionate share as reasonably detarmined by Leassor.

Saction 9. LIENS.

Lessoe shall pot allow any liens to attach to the Premises for any services, labor or
materiale furnished to the Premises or otherwise arising from Lesses’s use of the Premises.
shall have the right to discharge any such liens at Lessee's expense. :

Leasor

Page 2 of 4
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Section 10,

A. N¥o alterations, improvements or installations may be made on the Premises without the
prior consent of Lessor. Such consent, if given, shall be subject to the nseds and requiresents of
the Lessor in the cperation of its Railroad and to such other conditions as Lessor detarmines to
impose. In all events such consent shall be conditioned upon strict counformance with all applicable

governmental requirements anhd Lessor's then-current clearance standards.

B. All altarations, i.uprovmnﬁ or installations shall be at Lessee's sole cost and

expenae.
c. Losses shall comply with Lessor's then-curreat clearance standards, except (i) wherae

to do mo would cause Lesses to viclate an applicable governmental requirsment., or (ii) for any

improvement or device in place prior to Lessee taking possession of the Premises if such improvement

or device complied with Lessor's clearance standards at the time of its installatioen.
D. Any actual or mplled knowladge of Lessor of a violation of the clearance r.qu;:“qnu

of this Lease or of any governmental requirements shall not relieve Lessee of the obligation to comply
with such requirementa, nor shall any consent of Lessor be deemed to bs a reprasentation of such

compliance.

Saction 11l. AS-IS.

Lensee accopts the Pramises in itz present condition with all faults, whether patent or
latent, and without warranties or covanants, sxpress or implied. lLessee acknowladges that Lessor
shall have no duty to maintain, rapair or improve the Premises.

Section 12. RELBASE AND INDEMNITY .

A. As a3 material part of the consideration for this Lease, Lessee, to the extesnt it may
lawfully do so, waives and releases any and all claims agaiast Lessor for, and agrtees to indemnify,
defend and hold harmless Lessor, its affiliates, and its and their officers, agents and employees
(*Indemnified Parties®) from and against, any loss, damage (including, without limitation, punitive or
consequantial damages)}, injury, liability, claim, demand, cost or expehse (including, without
limitation, attorneys' fees and court costs), fine or penalty (collectively, "lLossa") incurred by any
person {including, without limitation, Lessor, Lesses, or any employee of Leassor or Lesses) and
arising from or ralated to (i} any use of the Premises by Lessss or any invitee or licenses of Lessea,
(ii) any act or omission of Lessas, its officers, agents, emploYeed, licensees or invitees, or (iii)

any breach of this Lease by Lasses.

B. The faregoing ralease and indemnity shall apply regardless of any negligence,
misconduct or stricet liability of any Indemnified Party, except that the indemnity, only, shall not
apply to any Loss caused by the sole, active and direct negligence of any Indemnified Party if the
Loss (i) was not occasioned by fire or other casualty, or (ii} was not occasioned by water, including,
without limitation, water damage due to the position, locaticn, construction or condition of any
structures or other improvemants or facilities of any Indemnified Party.

. Whera applicable to tha Loss, the liability provisions of any contract hatween Lassor
and Lessee covering the carriage of shipments or trackage sarving the Pramises shall govern the Loss
and shall supersede the provisions of this Sectiom 12.

D. Ho provision of this Lease with respect to insurance shall limit the extent of the

ralease and indemnity provisions of this Section 12.

Section 13. FREMINATION .

A, Leassor may terminate this Lease by giving Lessees notice of termination, if Lesszes (i}
fails to pay rent within fifteen (15) days after the due date, or (ii) defaults under any other
obligation of Lasses under this Lease and, after written notice is given by Lessor tc Lesses
spacifying the default, Lessee fails either to immedistely commeance to cure the default, or to
complete the cure axpediticusly but in all events within thirty (30) days after the default notice ix
given.

B. NHotwithstanding the tarm of this Lease sat forth in Article II.A., Lessor or Lessee
may terminate this Leass without cause upon thirty (30) days' notice to the other party; provided,
however, that at Lessor's election, no such tersination by Lessee shall be affactive unless and until
Lesses has vacated and restored the Premises as required in Section 1S5A), at which time Lessor shall
refund to Lessee, on & pro rata baxis, any unearned rental paid in advance.

Section 14. LESSOR'S REMSDIRS.

Lesacr's remedies for Lessee's default are to (a) entey and take possession of the Premises,
without terminating this Leass, and relet the Premises on bahalf of Lesses, collect and receive the
rent from reletting, and charge Lessse for the cost of reletting, and/or (b) terminate this Lease az

Page 3 of 4
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provided in Section 13 A) above and sue lesses for damages, andfor (c) exerciass such other ramedies as
Lessor may have at law or in equity. Lessor may entar and take possession of the Promises Dy salr-
belp, by changing locks, if necessary, and may lock out Lesses, all without being liable for danages.

Section 15. ACATION

A. Opon termination howscever of this Lease, Lessee (i) shall have peaceably snd quietly
vyacated and surrendered posssssion of the Premises to Lessor, without Lessor giving any notice to quit
oy damand for possassion, and (ii) shall bave removed from the Premises all structures, property aad
other materials not balonging to Lassor, and restored the surface of the ground to as good a condition
as the same was in befoxe such structuras wers erected, including, without limitation, the ramoval of

foundations, the filling in of excavations and pits, and the remowval of debris and rubbish.

B. 1?2 Towses has not completsd such removal and restoration within thirty (30) days after
termination of this Lease, Lessor may, at its election, and at any time or times. (i)} perform the vork
and Lessee shall raimburse Lessor for the cost thereof withip thirty (30) days after bill is randered,
(ii) take title to all or any portion of such strudturas ar property by giving notice of such election
to Lessees, and/or (iii) treat Laszses as a holdover tanant at will until such removal and restoration

is complated.

Saction 16. ER_O cs.

Lossaes shall telephone Lessor at 1-800-336-9133 (a 24-bour number) to determine if fiber optic
cable is buried on the Premises. If cable is buried on the Premises, Lessee will telaphone the
telacommunications company(ies), arrange for a cable locator, and make arrangements for relocation or
other protection of the cable. HNotwithstanding compliance by Lessee with this Section 16, the release
and indemnity provisions of Section 12 akove shall apply fully to any damage or destructiom of any

tolecommunications system.

Section 17. HOTICES .

Any potice, consent or approval to be given under this Lease shall be in writing, and
personally served, sent by reputable courisr service, or sent by certified mail, postage prepaid,
return receipt requested, to Lesssr at: CORLrActs & Real Estate Departhent, Room 1100, 1416 Dodge
Street, Omaha. Nebraska 6817%; and to Leasses at the above addressa, or such other address as a party
may designate in notice given to the other party. Mailed notices shall be desmed served five (5} days
after depomit in the U.S. Mail. HNotices which are personally servad or sent by courier service shall

be desmaed sarved upon recesipt.

Saction 18. ASSIGNMENT.

A. Lesses shall not sublease tha Premisss, in whole or in part, or sssign, encumber or
transfer (by oparation of law or otherwise) this Lease, without the prior consent of Lessozr, which
consent may be denied at Lessor's sole and absoclute discretion. Any purported transfer or assignment
without Lessor‘s concent shall be woid and shall be a default by Lessea. :

B. ' Subject to this Section 18, this Lease shall be binding‘upon and inure to the benefit
of the parties herato and their respsctive heirs, exacutors, sdminfstrators, successors and ssaigns.

Saction 19. SONDEMRATION.

If, as reasonably determined by Lessor, the Premises cannot be used by Lessee because of a
condexnation or sale in lieu of condsmnation, then this Lease shall automatically termminate. Lessor
shall be entitled to the antire award or proceeds for any total or partial condemnation or sale in
lieu therecf, including, without limitation, any award or proceeds for the value of the lessehold
estate created by this Leasa. Notwithstanding the foregoing, Lessee shall bave the right to pursue
recovery froa the condemhing authority of such compensation as may be separately awarded to Lesses for
Lesgas's rolocation sxpenses, the taking of Lessee's personal property and fixtures, and the
interruption of or damage to Lessee’ business.

Seccion 20. AITORNEY 'S FEES.
IZf sither party retains an attorhey to enforce this Leasa (including, without limitation, the
indemnity provisions of this Lease), the prevalling party is entitled o xocover reasonable attorney's

Lfoas.

Section 21. EMNTIRE AGREPMENT.

This Lease is the entire agresmant between the parties, and supersedes all othar oxal or
written agrsemsnts batween the parties pertaining to this transaction. Except for the unilateral
redetermination of annual rent as provided in Article IXI., this Lease may be amended only by a
writeten instrument signed by Lessor and Leassa. :

Page 4 of 4
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UNION PACIFIC RAILROAD COMPANY
Real Estate Department

R. D. Uhrich J. L. Hawiins
Assistant Vice Presigent UNION Director-Operations Suppon
J. A Anthony PACIEIC M. E. Hoanan
Director-Contracts Diractor-Admtinistration & Budgets
D. D. Brown D. H, Ughtwine
Diractor-Raal Estate Diractor-Aeal Estala
M, W, Cagey T. K. Lave
Goneral Directur-Spasial Properties 1800 Farnam Streat Difsctor-Real Estato
J. P Gada Omaha, Nebraska 68102

Director-Facility Management Novf;ﬁgg; 93536.?1999

- Folder No.: 1833-06

MICHEAL A. DEBARTOLO

SCARIANO, ELLCH, HIMES, SRAGA AND PETRARCA
TWO PRUDENTIAL PLAZA, SUITE 3100

180 NORTH STETSON

CHICAGO, Il. 60601-6714

Dear Mr. Debartolo:

This Letter of Understanding is to confirm:the understandings reached between James L.
Harrel on behalf of Union Pacific Railroad  Company (Railroad Company) and - ‘Board of -
Education District No. 87 (Purchaser) covering possibie ‘conveyance by the Railroad Company
to the Purchaser of certain property (Property) in Berkeley, lllinois as shown on the attached .
print. .

The undersigned is willing to recommend to the Railroad Company's Management a sale
of the Property subject to the following terms and conditions:

1. Description of Property:

The Property to be conveyed shall consist of a parcel of land totaling approxlmately 26,800
square feet, as generally depicted on the print attached.

The Purchaser will provide the Railroad Company a Boundary Survey, at no cost to the Raifroad
Company. A legal description will be prepared accordingly for incorporation into the instrument -
of conveyance. :

2. Consideration - Sale Price:
The sale price for the Property shall be $134,000.00 which is computed as follows:
(ge,e,oo,sg.,ft. x $5.00/sq. ft 5.$134-.000.-00)

Area is subject to certification by our Senior Manager-Descriptions and any adjustments from
the 26,800 square feet will be prorated in determining final consideration.

3. Terms - Possession - Conveyance - Reservation:

Terms of the sale will be cashier's or certified check upon delivery of deed and possessmn of
the Property will be given at that time. .

EXHIBIT

I .
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The Property will be conveyed by Quitclaim Deed, as is, where is, without any warranties, and

- subject to all conditions, restrictions, reservations, easements and encumbrances whether
recorded or otherwise applicable {o the Property. Railroad Company will reserve from this sale
an easement for all existing roadways, utilities and other facilities, including, without kmitation,
the Railroad Company's rights under any existing lease or license agreement covering any such
facilities.

The Purchaser assumes the risk of and agrees to indemnify and hold the Railroad Company
harmless, and to defend the Railroad Company against and from any claims, costs, liabilities,
expenses (including, without limitation, court costs and attorney fees), or demands of
whatsoever nature or source for any defects or environmental problems, latent or obvious,
discovered or undiscovered in the Praperty being conveyed.

4. Title insurance and Abstract of Title:

The Railroad Company wili-not furnish Title Insurance nor an Abstract of Title to the Property,
however, Purchaser may independently obtain same.

5. Minerals:

It is understoed that the Railroad Company wiiil reserve all of its right, title and interest in and to
the mlnerals and mineral rights applicable to the Property without right of surface entry.

6. Offer-CIosmg:

This offer shall continue in full force and effect for thi'rty (30} days from the date hereof, In the
event this offer is not accepted by the Purchaser within such thirty (30) day period, then this
offer shall be void. _

This transaction shall close on or before April 1, 2000 with approval by Raiiroad Company
Management as hereinafter set forth.

7. Tax Proration:

After closing, local property taxes, if any, and other assessments applicable to theProperty shall
be prorated as of the date of closing by Raitroad Company's tax department.

8. Submission to Railrocad Company Management:

Following receipt of the Purchaser's acceptance and approval of this Letter of Understanding,
this proposal will be submitted to Rallread Company Management for review and approval. The
parties hereto shall promptly thereafter take the necessary steps to close this transaction as

provided for herein.
9. Letter of Understanding:

it is understood and agreed that this document is a Letter of Understanding and not an
Agreement to Purchase/Sell until accepted by the Purchaser and approved by Railroad
Company Management. Either of the parties hereto shafl have the right to terminate
negotiations for the purchase/sale of the Property at any time prior to such acceptance and
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approval. This termination is without any further obligation of eithar party to the other.
10. Negotiations:

Negotiations concerning this transaction have been carried on by both parties without the
intervention of any person who will produce any valid claim against either of the parties hereto,
far brokerage commission or other like payment. Each parly hereto shall indemnify and hold
harmless the other party against and from all claims for brokerage commission or other fike
payments arising out of this transaction

11. Transfer Documentation, Excige Tax and Closing Costs:

All real estate transfer, documentation, closing costs and/or excise taxes resulting from this
transaction will be paid for by the Purchaser.

12. Governmental Approvals:

It is understood between the parties that this transaction is subject to all governmental
restrictions and regulatibng, as well as the intended use of the property by the Purchaser,
including, but not fimited to, subdivision and zoning regulations and building and environmental
permits, Purchaser, at Purchasers sole expense, shall attempt to satisfy all governmental
requirements and obtain all necessary permits. In the event the Purchaser is unable to satisfy
such requirements or obtain the necessary permits before closing, Purchaser shall, upon written
notification to the Railroad Company, elect to terminate this transaction. This termination is
without any further obligation of either party to the other.

13. Fiber Optics:

Purchaser will contact the Seller's Telecommunications Operations Center at 1-800-336-9193
and request to have locate their facilities inthe field to ensure that their facilities are not affected
by this transaction. Should it he determined that certain facilities do affect the Property,
Purchaser will request the affected telecommunications company to notify Jim Harrel, in writing,
at 1800 Farnam St., Omaha, NE 68102.

14, Subdivision Map Act:

it may be necessary to comply with provisions of the Subdivision Map Act. In obtaining
approvals from the appropriate governing body, various requirements may be established with
regard to street widths, street improvements, drainage, plan approvals, design, related surveys
and map preparation, fees and various matters. Any and all expenses In this regard, including
dedications, lot line adjustments and/or parcel maps, will be done by and at the sole cost and
expense of the Purchaser.

15. Limited Permission to Enter Upon the Property for Certain Purposes:
Purchaser, and its agents and contractors, are granted the privilege for a period of ninsty (80)
days after the date of Purchaser's execution of this Letter of Understanding of entering upon the
Property for the purpose of performing non-invasive Phase | environmental audits, surveys,
engineering and feasibility studies of the Property as Purchaser may deem necessary to
determine the suitability of the Property. No invasive activities are permitted, including, without |
limitation, digging, boring or environmental sampling.
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If the sale of the Property to Purchaser does not close for any reason whatsocever, then
Purchaser shall surrender to Railroad Company originals of all audits, soils, engineering and any
other reports prepared for Purchaser pertaining to the Property and such reports shall become
the sole property of Railroad Company without cost or expense of Railroad Company (and the
contents thereof shall be kept confidential by the Purchaser and Purchaser's consuitants).
Regardless of whether or not the sale of the property closes, Purchaser shall promptly furnish
Rallroad Company with the original of any and all reports on environmental assessments
performed for the benefit of Purchaser.

Entry on the Property by Purchaser, its agents or contractors, is subject to the following terms
and conditions:

(a) Purchaser agrees to indemnify, defend and save harmless Railroad Company
and/or Railroad Company's Affiliates, their officers, agents, servants and employees, against
and from any and all liability, loss, costs and expense of whatsoever nature growing out of
personat injury to or death of persons whomsoever, or loss or destruction of or damage to
property whatsoever, where such personal injury death, loss, destruction or damage arises in
connection with or incident fo the occupation or use of the Property by, or the presence thereof
by the Purchaser, Purchaser's agents, contractors, employees or licensees prior to closing,

(b) Purchaser covenants and agrees to pay in full for all materials joined or affixed to the

Property and to pay in full all persons who perform tabor upon the Property, and not to permit or
suffer any mechanic's or materialman’s lien of any kind or nature to be enforced against the
Property for any work done or materials furnished thereon at the instance or request or on
behalf of Purchaser; and Purchaser agrees to indemnify and hold harmless Rallroad Company
against and from any and all liens, claims, demands, costs and expenses of whatsoever nature
in any way connected with or growing out of such work done, labor performed or materials
furmished prior to closing;

© if the purchase of the Property does not close, Purchaser shall, within 30 days and at
Purchaser's sole expense, restore the Property to the same condition it was in immediately prior
to the time Purchaser entered the Property, failing in which Railroad Company may perform the
work of restoration and Purchaser shall reimburse Railroad Company for the cost and expense
thereof within thirty (30) days after rendition of bill therefor by Railroad Company; and

(d) Notwithstanding any provisions in this Letter of Understanding to the contrary, in the
event this Letter of Understanding is terminated for any reason whatsoever, Purchaser
nevertheless shall be obligated to comply with the provisions of this Section.

18. Eminent Domain:

The parties acknowledge that the City has the authority to condemn the Property under its
power of eminent domain. The City represents that it will institute eminent domain proceedings
in the event that the Railroad Company does not sell the Property upon the City's demand
pursuant to this agreement. The parties further acknowledge that the Railroad Company
intends to treat the sale as being sold under imminent threat of condemnation pursuant to
section 1033 of the Internal Revenue Code of 1986 (26 U. 8. C.).

Purchaser acknowledges that James L. Harrel is a licensed real estate broker and is acting in
this transaction as the agent (and employee) of the Railroad.
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If the foregoing reflects your understanding of the proposal reached between the
Railroad Caompany and the Purchaser with respect to the purchase/sale of the Property, please
secure the execution of this Letter of Understanding. - Return to me one copy of the signed
letter advising the correct legal entity in which the Purchaser desires to take title to the
Property. Should you have any questions, please call Jim Harrel at (402) 997-3557.

. D. Brown
Director - Real Estate

Acknowledged and Accepted:
day of 19

BOARD OF EDUCATION SCHOOL DISTRICT NO. 87

By _

Title will be taken in the following name(please print):

Mailing Address:

if Corporation, State of incorporation:

If Husband & Wife, Title as(check one):

Joint Tenants with Rights of Survivorship

Tenants in Common . '

Community Property
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AGREEMENT FOR FIBER OPTIC PROVISICN.

EXHIBIT “A"
UNION PACIFIC RAILROAD COMPANY
Berkeley, Cook County, Illinois
Geneva Sub,

Proposed Sale to Board of Education
District Na. B7

SCALE: 1" = 100°

OFFICE OF CONTRACTS & REAL ESTATE
OMAHAE, NE Date: November 22, 1959

* LEGEND®*

SALE AREA SHOWN . . . . - -



BEFORE THE ILLINOIS COMMERCE COMMISSION

BERKELEY SCHOOL DISTRICT }
NO. 87, COOK COUNTY, ILLINOIS )
)
Petitioner, )
)
V. )
)
UNION PACIFIC RAILROAD COMPANY, )
)
Respondent. )
PROOF OF SERVICE
TO: CT Corporation System Mack Shumate Dave McKernan
208 S. LaSalle Street 101 N. Wacker Drive 210 N. 13th Street
Chicago, Illinois 60604 Suite 1920 _ Suite 1612
Chicago, IL 60606 St. Louis, MO 63103-2388

I, Alan M. Mullins, an attorney, certify that true and correct copies of the Appearance and
Complaint Seeking The Approval Of The Illinois Commerce Commission To Condemn Railroad
Property were served upon the above-named individuals via U.S. Mail by depositing same at 180
N. Stetson, postage prepaid, prior to 5:00 p.m. on April 3, 2002.

(D2on N Dt

One of Petitioner’s Attorneys

ROBERT H. EL.LCH

ALAN M. MULLINS

SCARIANO, ELLCH, HIMES AND PETRARCA, CHTD.
180 N. Stetson, Suite 3100

Two Prudential Plaza

Chicago, I1. 60601-6714

(312) 565-3100

£57Csd0\sd087c\mischappear.ico



